
Attorney Jason Holleman interviewed the Te n n e s s e e

Department of Environment and Conservation’s new deputy

c o m m i s s i o n e r, Paul Sloan, for Environmental Law. S l o a n

was appointed by Gov. Phil Bredesen April 14.

Jason Holleman: Where did Paul Sloan come from?
Tell us something about your background.

Paul Sloan: I’m getting a bit long in the tooth, so I
have done a number of different things. I began as a
schoolteacher for two years. Following that experience I
entered law school and then practiced law for almost 15
years. In the early ’80s, I went into business and spent the
next 15 years developing several companies that ranged
from educational software to health care. Over the past
eight years, I have spent a great deal of time focused on
conservation and environmental issues.

JH: What professional experiences have prepared
you for your present role as deputy commissioner for
environment at the Tennessee Department of

Environment and Conservation (TDEC)?
PS: I really think all my career experi-

ences are relevant to my current position.
The Bureau of Environment is a large,
broad organization with many pieces. We
are fortunate to have a wide range of pro-
fessionals, all serious about their responsi-
bility for environmental stewardship. I
believe the diversity of my past careers
will serve me well as we work through the
challenges of this job.

JH: What do you think will be your
biggest challenge in you new position?

PS: A major challenge is maintaining
our focus on the bureau’s most important
priorities when each day brings a new
whirlwind of urgent issues pulling on our
time. The bureau’s management team
needs to be responsive to the substantial
demands of our daily work, but we also

must also continually carve out time and attention for
our top priorities. 

JH: What are your short-term goals at TDEC?
PS: My current priorities include establishing an open

and continuing dialogue with stakeholders outside the

department from the
business and environ-
mental communities. I
am meeting with the 12
division directors and
eight field office direc-
tors in the Bureau of
Environment. Getting
out to TDEC’s environ-
mental field offices is a
priority for me. So far,
I’ve made trips to our
field offices in
Columbia, Nashville,
Jackson and Memphis and I’m traveling to Oak Ridge,
Knoxville and Johnson City very soon. 

TDEC deals with diverse and complex environ-
mental issues almost every day. Having a “new” person
around doesn’t change that assortment or velocity. I am
already working with staff to address timely issues facing
the bureau, such as Concentrated Animal Feeding
Operations (CAFO), anti-degradation standards and
follow-through on the TDEC-TDOT consent decree. I
also have a sense of immediacy to resolve the final
implementation for the bureau’s reorganization. Much of
the reorganization plan that was begun before I arrived
is solid, and I’m moving forward fairly quickly with cer-
tain aspects of the original plan — such as the grouping
of divisions and program responsibilities into the natural
resource work groups of “land, air and water.” I am
assessing other parts of the reorganization in an effort to
better understand what improvements we expect to
achieve by making these changes. Fortunately, I’m
receiving helpful insight from a number of folks both
inside and outside the department. 

JH: Describe your job in three sentences or less.
PS: My job, as I see it, is to help set priorities for the

bureau and speak persuasively to our stakeholders and
to the public. I must be able to translate the responsibil-
ities and intelligence bound up in the department’s
work so that various audiences understand our role and
how TDEC makes a difference in their lives. Internally,
my job is to work with management and staff in a way
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s I write my last Chairman’s Letter (June,
2005), I want to first and foremost, express my
appreciation to our officers and executive

committee for their outstanding contributions to the
practice of environmental law this past year. Our suc-
cess has been based on the legacy of leadership pro-
vided by our past chairmen and the dedication of our
executive committee. 

My assignment was to have a vision for our future and
to attempt to leave the section in as good or better shape
than when I assumed the helm. Over the past year: 

(1) we continued our tradition of providing
quality legal education opportunities; 

(2) we grew in strength and influence in the
Tennessee Bar Association; 

(3) we emphasized the highest ethical considera-
tions in the practice of environmental law; 

(4) we shared information among environmental
law practitioners; and 

(5) we worked to strengthen the relationship
between the environmental bar, and law students
and professors at our Tennessee Universities who
are interested in the practice of environmental law. 

In my role as chairman, I enjoyed the support and
advice of a number of past chairmen of the section. I
especially appreciated the support that I received from
Jim Wright, Steve Stout, Joe Sanders, Drew Goddard,
Judge Susan Lee, Bill Penny, Carter Gray and other
past chairmen who have supported this section. 

Many of our individual members made significant
contributions to our section this year. We know that the
future of the section is bright when so many fine attor-
neys are willing to contribute to the success of the sec-
tion. I would like to personally thank the following
individuals: 

(1) our officers, Karen Stachowski, Randy Wo m a c k ,
LeAnn Mynatt and Jim Wright; 

(2) Jason Holleman, who helped with newsletters
and lead our membership program; 

(3) David Higney who contributed to the section’s
work on Judge Lee’s investiture; 

(4) Steve Stout who served our section as coordi-
nator for our Public Service Project; 

(5) Max Fleischer who coordinated our continuing
legal education program at the Solid and Hazardous
Waste Conference in Gatlinburg this year; and 

(6) Justin Wilson who authored our position paper
on the Suspension and Debarment of Contractors
Rules proposed by the Tennessee Department of
Transportation. 

We also had several new executive council mem-
bers who were active this year, including Rebecca Ann
Tolene from Knoxville, Jim McKoon and Robert Haun
(Young Lawyers Division liaison) from Chattanooga,
and Joel Barnes and Jim Lenschau from Memphis.
Thanks also to David Jensen of Federal Express for his
service on the Executive Committee. It has been espe-
cially gratifying to see the outstanding level of partici-
pation from the West Tennessee delegation year. I also
appreciate Greer Tidwell’s assistance with the Air
Quality segment of the ABA’s Region IV EPA
Conference in April, 2005 and Bill Penny’s great lead-
ership of the ABA’s Environment, Energy and
Resources Law Committee on State and Regional
Environmental Cooperation.

These and many other members have contributed
their efforts to make our section strong, and to provide
me with tremendous support. I appreciate it, and the
section is better for it.

My best wishes to Karen Stachowski, the incoming
chair of the Environmental Law Section. I know she
will do a great job! ■

J. Wayne

Letter from the Chair
By J. Wayne Cropp, TBA Environmental Law chair, 2004-2005

A

Wayne Cropp receives a plaque from incoming
chair Karen Stachowski at this year’s TBA 
convention in Knoxville.
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I N T R O D U C T I O N
As buyers of property become more and more sophisti-
cated in acquiring environmentally impaired proper-
ties in Tennessee, property transactions that never
would have occurred in the past are increasing expo-
nentially. Many of these deals have involved sports
venues and major entertainment complexes in down-
town areas that were formerly part of a blighted area.
Other projects have allowed businesses to be devel-
oped in urban areas without contributing to urban
sprawl. As these projects proceed, the manner in
which the deal is structured invariably hinges on a
brownfield agreement.

This article will focus on how a brownfield agree-
ment in Tennessee is used to structure a deal for com-
mercial property. Lenders, buyers, sellers, and the
community itself, are all integral parts of the transac-
tion. The purpose of the brownfield agreement is to
obtain clear direction of the liability that will attach as
a result of being an owner of the property. The lender’s
goal is to make sure that the contamination present
will not impair the collateral such that the buyer can
undertake the project as expected and repay the loan.
In addition, if foreclosure is necessary, the lender wants
to be able to take possession of the property without
incurring any liability. Both the buyer and the lender
want to be able to freely transfer the property with the
liability protection intact. Of course, the seller wants to
be able to get the best price and with liability out of the
w a y, the seller can obtain a much better return.

TENNESSEE BROWNFIELDS ACT 
Te n n e s s e e ’s Brownfields Act was enacted in 2001 as
Chapter 449 of the Public Acts of 2001 (now cod i f i e d
at Tenn. Code Ann. § 69-212-224). It amended several
sections of the Hazardous Waste Management Act of
1983, also commonly referred to as the State Superfund
L a w. State law and policy had for some period of time
prior provided incentives for redevelopment such as
the Voluntary Oversight Assistance Program (VO A P ) ,
a State Remediation Program agreement, and comfort
letters to limit liability; however, the Brownfields Act
provides substantial clarity to the process as well as the
protections that are available for persons seeking to
acquire brownfields for redevelopment.

A. Brownfields defined

Under the Brownfields Act a Brownfield Project is
defined as:

… the screening, investigation, monitoring, con-
trol, and/or remediation of any abandoned, idled,
under-utilized, or other property whose re-use

growth, enhancement or redevelopment is compli-
cated by real or perceived adverse environmental
conditions. Brownfield projects may address sites
contaminated by hazardous substances, solid waste,
or any other pollutant.

Section 3 (Tenn. Code Ann. § 69-212-224(a))
authorizes the commissioner of TDEC to enter into
voluntary agreements or consent orders for investiga-
tion and/or remediation of brownfield projects. These
agreements are essential to assure that the buyer can
maximize the level of liability protection. In order to
qualify for the Brownfields voluntary agreement, the
buyer must be willing and able to carry out the terms
of the agreements. In addition, the party entering into
the agreement cannot have contributed to any of the
contamination existing on-site, either through gener-
ation, transportation or disposal. In addition, if the site
is listed or is expected to be listed on the National
Priorities List, EPA approval is required.

B. Protections

Once successfully implemented, the buyer will be
able to obtain the following protections:

Limited Liability — The buyer will be able to quan-
tify and know precisely the extent of the liability for
the site by defining it in the agreement or order;

Apportionment of Liability — For an inactive haz-
ardous substance site, an apportionment of liability
consistent with § 68-212-207(b);

Contribution Protection — The buyer will not be
faced with contributing to response costs incurred by
third parties on the site. This protection is available
only if the third party received actual or constructive
notice and opportunity to comment upon the agree-
ment or order. This notice is accomplished by a
newspaper notification, by notifying the local com-
munity leaders and by notifying all adjacent property
owners. If the site is an inactive hazardous substance
site, the agreements or orders constitute an approved
administrative settlement under 42 U.S.C. § 9613(f)
which will provide contribution protection in federal
contribution actions under CERCLA;

Release — The buyer can receive an exemption
from any further liability under any statute admin-
istered by TDEC relative to the contamination on
the property; and,

Continuity of Protection — The Brownfields pro-
tections extend to successors in interest or in title,

Use of Te n n e s s e e ’s Brownfields Law 
in facilitating deals
by William L. Pe n n y

(continued on page 4)
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contractors conducting the response actions at the
site, developers, future owners, tenants and lenders,
fiduciaries, or insurers; provided, these persons were
not involved prior to the agreement or order.

C. Requirements for participation

In order to participate in the Brownfields program,
the person entering it must submit to the state a sum-
mary description of all known existing environmental
investigations, studies, reports or documents concerning
the site’s environmental condition. The summary must
include the date, title and author of the material, the
conclusions contained in the material, and the recom-
mended remedial actions. The agreement or order will
outline the agreed upon investigation, remediation,
monitoring and/or maintenance to be performed at the
site. The state can charge for its oversight expenses for
the order. In addition, the state charges $5,000 to enter
into the Brownfields program; however, this fee can be
waived by TDEC. Once the agreement or order is com-
pleted to the satisfaction of the state, the commissioner
will issue a “no further action letter. ”

In terms of deliverables for coverage under a brown-
field agreement the following apply:

1. Executed Voluntary Agreement signed by the
Director of Superfund and the Voluntary
Party(ies);

2. Recorded Notice of Land Use Restrictions;

3. Proof of publication of a public notice of the
Voluntary Agreement and contribution protection
in a newspaper of general circulation in the area
affected by the agreement;

4. Proof of notification to local government offi-
cials, usually letters to the City and County Mayor
where applicable; and,

5. Proof of notification to adjacent property owners.

D. Institutional controls

One of the more commonly applied remedies is the
use of institutional controls in the form of deed restric-
tions. The act provides specific requirements to
enhance the enforceability and consistency of institu-
tional controls. As part of the agreement the voluntary
party must agree to file with the Register of Deeds a
Notice of Land Use Restrictions. The act specifies the
required language in the notice that includes the legal
description of the property, the location of potential
environmental concerns, the hazardous substances
involved, and any specific restrictions. These restric-
tions may apply to activities on, over, or under the
land, including use of property, groundwater, building,
filling, grading, excavating and mining. The restric-
tions contained in the notice can be enforced not only
by the owner of the property, but by any unit of local
government having jurisdiction of the property and

can only be made less stringent through public notice
and opportunity for public input.

Finally, the new legislation requires compliance
with Title VI of the Civil Rights Act. This provision
recognizes that brownfield redevelopment should
comply with all environmental justice aspects of prop-
erty transactions.

A P P L I C ATIONS TO DEALS
A. The corner gas station with only ground water

contamination

Buyer wants to purchase property that was formerly
the corner gas station for one of its franchise restaurants.
Buyer believes it is an excellent location for selling the
c o m p a n y ’s product, chitterlings (pronounced “chit-
lins”). A phase 1 environmental site assessment was
ordered by the buyer and it is discovered that there is an
ongoing cleanup of petroleum from a leaking under-
ground storage tank at the site. The phase 1 further
notes that the site is being cleaned up through the
petroleum underground storage tank fund.

While the facts of this hypothetical would lead one
to believe that eventually one would be issued, the
Brownfield Agreement can hasten the process toward a
no further action letter. Buyer can gain himself, succes-
sors in interest and lenders protection from liability
through a Brownfield Agreement. The facts show that
there is no soil contamination, however, the ground-
water contains petroleum and gasoline related com-
pounds above state action levels, but only slightly. It is
believed that the site can just be monitored for a couple
of years and the state will issue a no further action
l e t t e r. However, the bank wants a no further action
letter as a condition of the closing. It is impossible to
get such a letter until after the monitoring is complete.
Buyer then decides to enter the Brownfield Program.
Buyer agrees that he will place a land use restriction on
the property that prevents the restaurant from using
the water as potable. In addition, Buyer agrees not to
house a day care or school a the location. Buyer other-
wise complies with the requirements for Brownfield
protection. Upon the Buyer’s complying with the
brownfield requirement, the state can issue the no-fur-
ther action letter. The bank is equally impressed that
the no further action letter is transferable and the
closing is scheduled.

B. Hazardous waste site with ongoing ground

water remediation

Buyer wants to purchase a former factory to manufac-
ture parts for moonshine stills. While this is a growth
i n d u s t r y, the cost of constructing a new facility would be
impractical. Buyer’s real estate broker hears of an old
factory that had just closed within the past year. It was
in a business similar to Buyer’s so much of the infrastruc-
ture was already installed and the building was of ade-
quate size. As part of the due diligence it was discovered

Use of Te n n e s s e e ’s Brownfield Law in Facilitating Deals (continued from page 3)
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that the property has substantial groundwater contami-
nation from trichloroethylene. The seller, who is the
current owner, is a party to an agreement with the
Division of Remediation to address the contamination
through the appropriate RI/FS. It is expected some
interim remediation will be used, but ultimately a tech-
nical infeasibility waiver of ARARs may be granted.
B u y e r, rightly so, is concerned about becoming respon-
sible for completing the regulatory process if the seller
defaults and becoming liable for the contamination as
the owner of the property. The lender is likewise con-
cerned because it does not want to inherit the problem
either and does not want to see the collateral impaired.
The seller is wanting to retire and move to Arizona, but
is aware of his continuing obligation to develop a
remedy for the TCE. He is willing to indemnify Buyer
for any liability if he should fail keep his obligation, but
this does not alone satisfy either the buyer or the lender.

Buyer then approaches the Division of
Remediation and requests coverage under the
Tennessee Brownfields Act. The Division of
Remediation agrees and Buyer is given liability protec-
tion from addressing the TCE. Buyer must agree to
notify the division of any attempt to drill wells and
wants the site restricted to commercial and not resi-
dential uses. This protection is transferable to subse-
quent owners or related parties. The lender then asks
whether or not the agreement will satisfy EPA require-
ments and whether EPA could step in and hold the
buyer liable even if the state of Tennessee did not.

This article is not for the purpose of discussing the
federal Brownfields act, but there is one provision that
is helpful. Congress enacted the Brownfields
Revitalization and Environmental Restoration Act
(BRERA) on Dec. 21, 2001, as Title II of the Small
Business Liability Relief and Brownfields
Revitalization Act. That law requires the federal gov-
ernment to give deference to the state action. One of
the provisions provides an enforcement bar if the state
has a brownfield program. This gives parties the com-
fort to know that if they spend money cleaning up a
site under state law, EPA will not overfile against
them, and further, that they will be given contribution

protection. However, like the bona fide prospective
purchaser (BFPP) protection, this enforcement bar
would not apply to imminent and substantial endan-
germent issues, interstate pollution and other public
health threats of which the state did not have knowl-
edge of the problem. In addition, Tennessee has a
memorandum of agreement with EPA that identifies
procedures and protocols for deferment to state sites.
Therefore, the buyer and the lender can be comforted
that it is highly unlikely that EPA will take any action
that would trump the state’s protection.

C. Historic contaminated site with inadequate site

characterization

One of the biggest deal killers is when a closing is
imminent and there is no closure on the environmental
l i a b i l i t y. Similar to other sites mentioned above, the
Tennessee Brownfields Act can be used to make these
deals go through. The concerns of the parties are much
the same as the two referenced above. The Phase 1
reflects that there were historic releases, though not
believed to be extremely significant. Some areas may in
fact have soil contamination in excess of action levels.
Groundwater may be a factor as well. However, the
Division of Remediation simply does not have suffi-
cient information to issue a release on the site.

In order to move the deal forward, Buyer agrees to
submit a sampling plan to determine the nature of the
contamination. This plan is specified and agreed to in
the Voluntary Agreement. After the results are known,
the site plan is then laid out and decision will be made
about how excavation will go forward. However, at the
end of the construction phase, Buyer will have all the lia-
bility protection of the Voluntary Agreement and will be
under no obligation to undertake any additional actions
other than filing appropriate land use restrictions. 

C O N C L U S I O N
The Tennessee Brownfields Act provides a means to
allow developers and lenders to undertake site devel-
opment without running the risk of owner liability.
Each site is different and a different approach can be

(continued on page 6)
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he 34th Annual Solid/Hazardous Wa s t e
Conference was May 18 – 20 at the
Gatlinburg Convention Center. At the con-

ference, the Tennessee Bar Association
Environmental Law Section (TBA) co-sponsored with
Tennessee Department of Environment and
Conservation (TDEC) a total of 10 hours of contin-
uing legal education. Distinguished attorneys and
environmental professionals provided up-to-date
information on a variety of environmental law sub-
jects. TDEC and the TBA appreciates the time and
effort put in by the attorneys and environmental pro-
fessionals who provided the instruction at the confer-
ence. The attorneys and professionals who provided
instruction are listed below along with the topic on
which each spoke:

Supplemental Environmental Projects:
Requirements and Examples — Susan Christians,
Science Applications International Corporation,
and Max Fleischer, TDEC

Environmental Crimes — Joseph C. Murphy,
Assistant U.S. Attorney and John Adcock,
Criminal Investigations Division, U.S. EPA

Legislative Update and Hot Cases — Alan
Leiserson, TDEC, and Jennifer Brundige, Farmer
& Luna

Effects of Clean Air Projects Non-Attainment
Designation on Transportation Projects — Trip
Pollard, Southern Environmental Law Center;
Michael Stagg, Waller, Lansden, Dortch & Davis;
Steven Stout, TDEC; and Jim Wright, Butler,
Vines, Babb PLLC

EPA’s New “All Appropriate Inquiry” Regulations
—  LeAnn Mynatt, Baker, Donelson Bearman,

Caldwell & Berkowitz PC

The Demise of Mothballing Brownfields — 
Robert Lipscomb, Barge, Waggoner, Sumner &
Cannon Inc.

Land Use Restrictions and Environmental
Liability — G. Scott Thomas, Bass, Berry & Sims;
David Buxbaum, U.S. Army; Dwight Hinch,
TriAd Environmental Consultants; and Andy
Shivas, TDEC

Dear Board of Professional Responsibility — James
A. Vick, Board of Professional Responsibility

Environmental Ethics — Carl Pierce, Professor of
Law, University of Tennessee

Stewardship in the 21st Century — Holmes,
Rolston, III, Professor of Philosophy, Colorado
State University

The End of an Era: Chattanooga’s Wheland
Foundries, a Brownfield Success Story — Steven
Stout, TDEC; Larry Bowers, former vice president
Environmental Safety and Risk Management,
Wheland Automotive Industries Inc.; Michael C.
Mallen Perimeter Properties LLC; and Taylor
Stein, Consolidated Technologies Inc.

Environmental Permitting and Issues for a Private
Water Supply Project — Robert Steele, Baker,
Donelson, Bearman, Caldwell & Berkowitz PC

What Private Attorneys Dealing with TDEC Need
to Know — Paul Sloan, Deputy Commissioner,
TDEC and Karen Stachowski, TDEC

Next year’s conference is scheduled for May 3 – 5,
2006. ■

taken based upon the circumstances. However, these
agreements are providing expedited approaches to
redevelopment of properties through definite written
liability protection. ■

E N D N O T E :
This article is based upon a paper prepared by

Penny for the American Bar Association’s Section of
Business Law Spring Meeting, April 1, 2005.

Variety of environmental law sessions offered
at Solid/Hazardous Waste Conference

T

Use of Te n n e s s e e ’s Brownfield Law in
Facilitating Deals (continued from page 5)
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he U.S. Environmental Protection Agency
( E PA), through its Office of Enforcement and
Compliance Assistance (OECA) recently

released Guidelines for Federal Enforcement in
CSO/SSO Cases, April 10, 2005 (the Guidelines). The
guidelines were prepared by Tom Skinner, acting assis-
tant administrator for OECA, and Robert W. King Jr. ,
deputy dommissioner of the South Carolina
Department of Health and Environmental Control.
These individuals were co-chairs of an EPA - S t a t e
CSO/SSO Workgroup, which is a state/federal work
group with representatives from EPA, U.S. Department
of Justice and selected states from Regions 4 and 5.
Tennessee was among the states that participated. The
guidelines reflect EPA’s existing policies as stated in
Revised Policy Framework for State/EPA Enforcement

Agreements (Aug. 25, 1986) (the 1986 Policy).
Skinner referenced the guidelines in his remarks to

a joint EPA/American Bar Association program, “Key
Environmental Issues in Region IV” on April 22. The
TBA Environmental Law Section was a co-sponsor of
this program. In his remarks, Skinner noted that wet
weather enforcement was one of the five targeted pri-
orities for enforcement in OECA’s enforcement prior-
ities for 2005-2007. Enforcement priorities were
selected because they have significant environmental
impacts and “have shown serious patterns of noncom-
pliance,” according to Skinner. He noted that com-
bined sewer overflows (CSOs) and sanitary sewer
overflows (SSOs) were the “new NSR” of enforcement
(referring to the Clean Air Act’s New Source Review
enforcement).

A sanitary sewer overflow (SSO) is raw untreated
sewage that discharges from the sanitary sewer system
without first passing through a wastewater treatment
plant. A typical SSO may occur at a manhole during
wet weather, but can also occur in dry weather for a
variety of reasons. An SSO is a public health hazard
and a violation of federal, state and local discharge reg-
ulations. A CSO is much like an SSO, but the lines
collect stormwater by design in addition to sanitary
wastewater.

The stated goal of the guidelines is “to set the stage
for early, open, and ongoing communication between
EPA and states on CSO/SSO issues.” The theme of the
guidelines is that the problem is too large for either the
EPA or the states alone to address. Therefore, EPA and
states should work together, with each contributing
their expertise and resources. guidelines attempt to
clarify circumstances where EPA will take the lead in
enforcement of CSO/SSO. The guidelines recognize

that authorized states have the lead in day-to-day
administration of NPDES programs, and that a
majority of the states take the lead in CSO and SSO
cases. However, the guidelines note that EPA retains
concurrent authority to take enforcement.

Where EPA takes action, the guidelines encourage
states to become co-plaintiffs, noting that states par-
ticipated as co-plaintiffs in nearly 70 per cent of the
CSO and SSO judicial cases and that “such collabora-
tion helps to ensure that comprehensive and complete
injunctive relief is obtained and that compliance is
ultimately achieved.” EPA shares the penalties with
the states and helps in fashioning Supplemental
Environmental Projects. The guidelines indicate that
where the state does not become a co-plaintiff they
will become a defendant under Section 309(e) of the
Clean Water Act, which requires states to be joined in
all civil actions in which a municipality is a party.
Even in this role EPA encourages states to work
together sharing resources and technical expertise.

The guidelines embrace the 1986 Policy in its
development of CSO/SSO Enforcement Guidelines.
EPA may determine that federal enforcement is appro-
priate where on or more of the following circum-
stances are present:

1. State Request;

2. Responsible entity or permittee is not under or
is not in substantial compliance with:

a. A compliance schedule consistent with fed-
eral guidelines;

b. Complete relief with 
(i) injunctive relief with milestones and a
clear end date for completion; 

(ii) remedy designed to comply with state
water quality standards and protect sensitive
areas and 

(iii) a remedy that addresses all CSO/SSO
violations; and

c. An appropriate penalty in light of the 
v i o l a t i o n s .

3. National Precedents;

4. Violation of EPA order of consent decree;

5. National interest in creating effective deterrent
beyond what a state may need take. EPA may take
enforcement action on this basis if one or more of
the following is present:

E PA issues new guidelines for federa l
enforcement in C S O / S S O c a s e s
By William L. Pe n n y

T

(continued on page 8)
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a. Violations have occurred at a large sewer
system determined by one or more of the 
following: 

(i) cost and complexity of the injunctive
relief necessary to correct the violations (in
excess of $250 million); 

(ii) the length of the compliance schedule
(15-20 years); 

(iii) the average daily flow of the system
(100 million gallons per day, or 

(iv) the population served by the system
(greater than $300,000).

b. CSO/SSO violations have occurred that may
impact watersheds that cross state or interna-
tional boundaries.

c. Significant environmental impacts not
addressed, including 

(i) beach or shellfish bed closing; 

(i) a fish consumption advisory or fish kill; 

(iii) substantial sewer overflows; 

(iv) impacts to sensitive habitats; or 

(v) impacts to drinking water system intake.

d. Citizen suit or notice of a citizen suit under
Section 505.

The concluding remarks in the guidelines encourage
states to develop a Memorandum of Agreement
(MOA) with EPA on CSO/SSO enforcement. The
guidelines can be used to assist in developing such and
MOA. States are also encouraged to share information
on CSO/SSO cases to leverage federal-state resources.

To date, the only EPA-led judicial action for SSO
enforcement undertaken in Tennessee resulted in a
Consent Decree (CD) between KUB, Environmental
Protection Agency, Tennessee Department of
Environment and Conservation, Tennessee Clean
Water Network, and the City of Knoxville. The CD was
entered in the U.S. District Court for the Eastern
District of Tennessee on Feb. 11. This CD was the result
of a citizen suit under Section 505 of the Clean Wa t e r
Act and action by the United States for SSO’s occurring
in KUB’s sewerage system. The Tennessee Department
of Environment and Conservation intervened as a co-

plaintiff. The City of Knoxville, which is responsible for
enforcement of the MS4 NPDES permit, intervened as
a co-plaintiff for purposes of settlement. The CD, while
recognizing significant past efforts by KUB to eliminate
S S O ’s, resulted in an agreed upon fixed timeline for
elimination of SSO’s and provided for significant civil
penalties and stipulated civil penalties. In addition, the
CD provided for supplemental environmental projects
in excess of $2 million. EPA took this action even
though KUB had entered into an Agreed Order with
TDEC to address the SSO issues.

E PA-led federal judicial actions are extremely costly
and time consuming, much more so than even the most
complicated state administrative order. It is important,
therefore, for permittees to work with the state to
assure that if they are in the eye of the storm for one of
these federally designated actions, that they work to
minimize the risk. The guidelines will hopefully pro-
vide a clearer understanding of issues that are driving
these decisions. 

The guidelines can be accessed at: http://
w w w. e p a . g o v / c o m p l i a n c e / r e s o u r c e s / p o l i c i e s /
civil/cwa. ■

William L. Penny is a partner in the Nashville law office

of Wyatt, Tarrant & Combs LLP. Where he chairs the

F i r m ’s Environmental Practice Group. He received his

bachelors degree from the University of Tennessee at

Knoxville and his law degree from the Nashville School of

L a w. Prior to entering private practice, he served as gen-

eral counsel for the Tennessee Department of Health and

Environment and subsequently the Department of

Environment & Conservation. As the department’s chief

environmental lawyer, Penny helped write and implement

many of Te n n e s s e e ’s current laws and regulations dealing

with environmental law. He is a frequent speaker at local,

state and national seminars dealing with environmental

law and is an instructor of environmental law at the

Nashville School of Law. He was the first chairman and

currently serves on the board of directors of the

Environmental Law Section of the Tennessee Bar

Association. He participates actively in the section on

E n e r g y, Environment and Resources where he is the chair

of the State and Regional Cooperation Committees. He is

the principal author of the book A Practical Guide to
Tennessee Environmental Law. He is also listed in the

2005-2006 edition of Best Lawyers in America.
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THE FIRM
Founded in 1973, Butler, Vines and Babb is a firm with a strong
conviction to helping our clients obtain the best possible outcome
in their legal matters.  This conviction is the cornerstone of a
growing and diverse practice that encompasses the defense of
many areas of the law, including products liability, automobile and
tractor trailer accidents, premises liability, and professional mal-
practice, as well as issues relating to lender liability, insurance
law, corporate and banking law, estate planning, environmental
law, alternative dispute resolution (mediation), and workers' com-
pensation.
The firm routinely works with highly complex, high risk, and high
profile litigation, and often serves at the request of other law firms,
supporting and advising key attorneys.  Our central location and
satellite office in middle Tennessee, just outside of Nashville,
enable us to represent clients from all of Tennessee as well as the
southeast.   Members of the firm have handled and tried cases
across the southeastern and midwestern United States.  
The firm also maintains an airplane and pilot in order to provide
ready access to clients, witnesses, and accident locations.
Members of the firm are available 24 hours a day to provide a
team of legal and medical professionals to investigate cases
including product liability and tractor-trailer incidents on a
moment's notice.  
Butler, Vines and Babb employs in-house a Medical Doctor and
two Registered Nurses as medical consultants for the.  It is invalu-
able to be able to have records and important medical diagnostic
media examined by a medical professional.  Many clients are able
to take advantage of this in-house resource.

HISTORY
Established in 1973, Butler, Vines and Babb first focused on trial
work, but diversified over the years to serve the many needs of an
expanding client list. Although the firm and its areas of practice
have grown, its members remain dedicated to the concept of a
small law firm, striving at all times to provide quality legal services
on a personal basis.
The firm has acted as regional coordinating counsel and as trial
counsel throughout the southeastern and midwestern United
States, supervising thousands of cases in these jurisdictions.
Members have tried cases in numerous states and are admitted to
practice in state and federal courts up to the U.S. Supreme Court.  

The firm has received an AV rating in Martindale Hubbell, indi-
cating achievement of the highest levels of skill and integrity.
Members of the firm also conduct seminars, present papers, and
write articles on a number of legal issues, with many serving in
leadership capacities and honored by their peers by being
selected to Who's Who in American Law and Best Lawyers in
America.  Select members of the firm are certified as Civil Trial
Specialists by the Tennessee Commission on Continuing Legal
Education and Specialization, and listed as Tennessee Supreme
Court Rule 31 Mediators.
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www.bvblaw.com

Home Office
2701 Kingston Pike
Knoxville, TN 37919
Telephone: 865-637-3531

Murfreesboro Office
108 N. Spring Street
Murfreesboro, TN 37130
Telephone: 615-895-0041

THE PRACTICE
The Butler, Vines and Babb practice includes:
- ENVIRONMENTAL LAW
- MEDIATION SERVICES
- MOLD & RELATED TOXINS
- TOXIC TORTS
- INSURANCE LAW
- PRODUCTS LIABILITY
- MEDICAL MALPRACTICE 
- LENDER LIABILITY
- SECURITIES LAW
- CORPORATE & BANKING LAW
- ESTATE PLANNING
- BUSINESS REPRESENTATION
- DRUG & MEDICAL DEVICES
- EMINENT DOMAIN & PROPERTY DISPUTES
- ALTERNATIVE DISPUTE RESOLUTION
- WORKERS' COMPENSATION
- AUTOMOBILE ACCIDENTS
- TRACTOR-TRAILER LITIGATION
- VETERINARY DEFENSE
- REGULATORY MATTERS 
- LEGISLATIVE ISSUES
- AVIATION
- GENERAL ADVICE AND COUNSEL

LEADING CASE LAW
The firm has been fortunate in litigating cases which
have established significant changes in Tennessee
case law, including:
- STANDARD FOR OUTRAGEOUS CONDUCT
- DISCRETIONARYCOSTS  & PREJUDGMENT I N T E R E S T
- LENDER LIABILITY
- LEMON LAW
- TIME SHARE ACT
- LIMITATION OF LIABILITY FOR CERTAIN INDUSTRIES
- SOPHISTICATED USER DEFENSE
- MEDICAL MALPRACTICE
- ENVIRONMENTAL LAW
- LEGAL MALPRACTICE
- WORKERS' COMPENSATION

The firm has also participated in the drafting of pro-
posed legislation and worked with regulatory staff and
boards on both the state and local government level. 



Tennessee Bar Association
221 Fourth Avenue North, Suite 400
Nashville, TN 37219

that improves our teamwork and increases overall
department effectiveness.

JH: Tell me how you first became involved in
environmental issues.

PS: I began working with the Nature Conservancy
on issues dealing with the headwaters of the South
Harpeth River. I was interested in the ecological sig-
nificance of this site. From there, my interest and
involvement expanded. I worked with the Nature
Conservancy on biodiversity issues and began to read
E.O. Wilson. As my understanding and awareness
g r e w, I also became involved with Cumberland
Region Tomorrow, which focused on smart growth
and land use. These experiences have taught me the
interconnectedness of life on this planet. 

Thus, I believe Environment and Conservation

must employ a systems approach as we deal with many
complex issues and responsibilities. We need to be both
practical and idealistic in considering the intersection
of economics, the environment and society. I hope we
can think bigger and broader on priority quality of life
matters — let’s go further to consider how we can make
Tennessee an even better state to live, work and play.
Those are conversations I look forward to having and
results I look forward to achieving. ■

Jason Holleman practices with Farmer & Luna PLLC in

Nashville and is a member of the TBA Environmeltal Law

Section Executive Council. His practice includes environ-

mental and land use issues.

Deputy Commissioner both ‘practical and idealistic’ in approach
(continued from page 1)


